
The American Recovery and Reinvestment Act of 2009 (“ARRA”), the $787
billion economic stimulus package, provides a number of new and expanded
tax incentives related to renewable energy projects in the wind, solar,
biomass, and biofuel industries, among others, and creates new funding
avenues for projects and technologies in each of these industries.

Extension of “Eligibility Dates” for PTC. ARRA extends the

production tax credit (“PTC”) eligibility for facilities producing electricity

from wind, solar, closed-loop biomass, and open-loop biomass renewable

energy. A facility “placed in service” on or before December 31, 2013 will

qualify for the PTC (for wind facilities, December 31, 2012). Qualified

projects will receive a per kilowatt hour credit, currently indexed at 2.1¢ for

2009, for every kilowatt hour generated and sold to a third-party person

during each year of the 10-year period beginning on the date the project is

originally placed in service.

Election to Claim InvestmentTax Credit (“ITC”) in Lieu of PTC.

ARRA allows a taxpayer who is eligible to claim the PTC for a renewable

energy project to instead claim an ITC. The ITC allows for a 30% credit on

the cost of “qualified property” used in a renewable energy facility, and it

may be claimed for renewable energy facilities “placed in service” before

January 1, 2014 (for wind facilities, January 1, 2013). If the facility fails to use

its entire credit, any unused portion can be carried back one tax year and

carried forward up to 20 tax years. Any owner electing to claim an ITC

must reduce the facility’s tax basis by one-half of the credit claimed.

The owner of a qualifying renewable energy facility may elect to claim either

the ITC or the PTC, but not both. On June 5, 2009, the IRS issued Notice

2009-52, describing the procedures for making an irrevocable ITC election

in lieu of a PTC election. The Notice is available here.
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Grants in Lieu of Tax Credits.  In addition to

expanding benefits for, and access to, tax credits,

ARRA also enables taxpayers to elect to receive a

cash grant from the U.S. Treasury Department in lieu

of tax credits.  Eligibility for grants is based on the

same criteria as eligibility for the ITC or PTC.

Qualified property will be eligible for a cash amount

equal to either 10% or 30% of the cost of the

property.  Even after the Treasury Department issued

guidance on July 9, 2009, a number of uncertainties

remain related to the administration of the cash grant

program. For a thorough treatment of the program,

complete with its advantages and disadvantages,

please consult the Brown Rudnick client alert,

published here.

Advanced Energy Facilities Investment Credit.

To encourage the development of a domestic

manufacturing base to support the renewable energy

industry, ARRA provides a new 30% tax credit to

businesses investing in a “qualified advanced energy

manufacturing project.”  Qualified projects include

those that establish, re-equip, or expand

manufacturing facilities engaged in, among other

things, the production of renewable energy.  ARRA

will fund such projects up to $2.3 billion.  Credits will

be awarded through an application process, and

procedures to apply will be made available by

August 16, 2009 through the Treasury Department.

Expanded Energy Bonds. ARRA increases funding

for energy bonds.  For renewable energy bonds,

available for financing renewable energy facilities,

ARRA increases the amount of funds available for

issuing new clean renewable energy bonds from

$800 million to $2.4 billion.  For qualified energy

conservation bonds, used to fund governmental

programs aimed at reducing greenhouse gases and

promoting conservation, the cap has been raised from

$800 million to $3.2 billion.

Expanded DOE Loan Guarantee Program.

ARRA infused an additional $6 billion into the existing

DOE Loan Guarantee Program, resulting in an

estimated $60 billion in support for “qualified

programs.”  The Energy Policy Act of 2005 that

originally established this loan program defines a

qualified program as one that employs a “new or

significantly improved technology that is not a

commercial technology.”  Under ARRA, qualified

programs now include commercial technology

projects for renewable energy systems that will

commence construction no later than September 30, 2011. 

Opportunities in the Wind Industry.   In April

2009, Secretary Chu announced plans to provide

$93 million from ARRA to support further

development of wind energy in the United States.  As

of June 25, 2009, there are two wind energy projects

for which the Department of Energy has solicited

applications in connection with ARRA funding.  One

project, issued June 24, 2009, involves the development

of a wind turbine drivetrain testing facility.  The

$45 mi l l ion financial assistance grant will be

awarded on a competitive basis to an applicant that

includes organizational participants from one or more

states and universities.  More details are available here.

A second project, issued June 2 and available to

consortia led by an institution of higher learning,

provides $24 million, to be divided in 2-3 grants, for

http://www1.eere.energy.gov/windandhydro/news_detail.html?news_id=12600
http://www1.eere.energy.gov/windandhydro/news_detail.html?news_id=12482
http://www.brownrudnick.com/nr/pdf/alerts/Brown%20Rudnick%20-%20American%20Recovery%20and%20Reinvestment%20Act%20of%202009%20-%20Cox-%206-09.pdf
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the development of consortia between universities

and industry to focus on critical wind energy challenges.

The application for this project is available here.

Opportunities in the Solar Industry. In May

2009, President Obama announced the investment of

over $467 million from ARRA to fund projects that

expand and accelerate the development, deployment,

and use of geothermal and solar energy throughout

the United States.  For a discussion of the funding

opportunities available in the solar energy industry on

account of ARRA, please see a previously published

Brown Rudnick client alert, available here.  As of

June 25, 2009, there are four solar energy projects for

which the Department of Energy has solicited

applications in connection with ARRA funding.  One

project, issued June 11, 2009, invests up to $22 million

in 24 discrete Photovoltaic Supply Chain Management

and Cross-Cutting Technologies sub-projects.  More

information on each of the sub-projects is available

here, and the application is available here.  A second

project, issued May 28, 2009, valued at $3 million, and

open to any applicant, seeks to revive basic science

research, specifically seeking research for “Novel

Materials and Device Development for High Efficiency

Solar Photovoltaics.”  The application process for this

project is available here.  A third project, issued June 11,

2009 and open to any applicant, invests $5 million in

project(s) related to infrastructure technology.  The

application may be accessed here.  Finally, a project

restricted to DOE National Laboratories and worth

$4.5 million, seeks qualified applicants to research

manufacturing and technology transfer capabilities.

The application is available here.

Opportunities in the Biomass and Biofuels

Industry. In May 2005, Secretary Chu announced

plans to provide $786.5 million from ARRA to fund

commercial-scale biorefinery demonstration projects

and advanced biofuel research and development

projects.  As of June 25, 2009, there is one biomass

project for which the Department of Energy has

solicited applications in connection with ARRA funding.

The project, issued June 11, 2009 and open to all

applicants, broadly solicits proposals for renewable

energy research, development, demonstration, and

deployment activities, which includes accelerating the

development of biomass technologies.  The program is

currently funded at $480 million, with individual

awards capped at $50 million.  The application is

available here.  In addition to this project, the

Department of Energy has announced plans to launch

an additional funding opportunity in summer 2009.

The project, funded at $85 million, targets the

expansion of infrastructure for ethanol blends.

Information on this proposed project is available here.

Updated information on these and all funding

opportunities under ARRA are available to the public

at FedConnect and Grants.gov.

http://grants.gov/
https://www.fedconnect.net/Fedconnect/
https://e-center2.doe.gov/doebiz.nsf/UNID/2479F50D3A7CD818862575AD006CF573?OpenDocument&PF
http://www.grants.gov/search/search.do;jsessionid=XsQdKDKQfxkL8WwqjS1R5npHFHMHZBdpy1vT3vv018vDB22YX0Yn!-1618952969?oppId=47227&flag2006=false&mode=VIEW
http://www1.eere.energy.gov/biomass/news_detail.html?news_id=12488
http://www.grants.gov/search/search.do;jsessionid=hhhrKDzCLtm0L2dgGTysSnKVKvHXJj621PJxDHLChmytJ21ZqVl4!-1618952969?oppId=47579&flag2006=false&mode=VIEW
http://www.grants.gov/search/search.do;jsessionid=hhhrKDzCLtm0L2dgGTysSnKVKvHXJj621PJxDHLChmytJ21ZqVl4!-1618952969?oppId=47579&flag2006=false&mode=VIEW
http://www.grants.gov/search/search.do;jsessionid=hhhrKDzCLtm0L2dgGTysSnKVKvHXJj621PJxDHLChmytJ21ZqVl4!-1618952969?oppId=47516&flag2006=false&mode=VIEW
http://www.grants.gov/search/search.do;jsessionid=hhhrKDzCLtm0L2dgGTysSnKVKvHXJj621PJxDHLChmytJ21ZqVl4!-1618952969?oppId=47586&flag2006=false&mode=VIEW
http://www1.eere.energy.gov/solar/pv_supply_chain.html
http://www.brownrudnick.com/nr/pdf/alerts/Brown%20Rudnick%20-%20Solar%20Energy%20Funding%20Opportunities%20in%20the%20Recovery%20Act%206-09.pdf
http://www1.eere.energy.gov/solar/news_detail.html?news_id=12540
http://www.grants.gov/search/search.do;jsessionid=1BXCKDkhn12yhhq45MhdFFfp1YLkFk2yx32vWVb1MnbTfpGVd9xw!-1618952969?oppId=47732&flag2006=false&mode=VIEW
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BROWN RUDNICK is an international law firm with a global network of offices in the
United States and Europe.

Our Climate & Energy Group is comprised of an interdisciplinary team of attorneys and professionals
who specialize in matters involving renewable energy project development and finance, tax, emissions
reduction schemes, cleantech and alternative energy sources. 

By combining seasoned professionals across a spectrum of related disciplines -- energy and
environmental law, tax, project and structured finance, regulatory compliance, U.S., Kyoto Protocol and
EU emissions trading regimes, renewable energy, intellectual property, venture capital, and government
law & strategies -- the team is able to provide fully integrated solutions to participants in the growing
carbon and renewable marketplace. Brown Rudnick also brings to bear its industry knowledge and
perspective to help investors, entrepreneurs, developers and service providers in the cleantech sector. 

Working with consultants, project developers, energy finance, trading and investment specialists and
equipment suppliers, Brown Rudnick advises on project development and finance, renewable portfolio
standards, risk management, and regulatory and financial aspects of emissions trading schemes. In
addition, the Group formulates innovative strategies and creates structured products, derivatives and
financing programs in the alternative energy and climate change space that are both cutting edge and
commercially viable, including Clean Development Mechanism (CDM) and Joint Implementation (JI)
projects and the monetization of EU Emissions Allowances.

Brown Rudnick is an international law firm with offices in the United States and Europe.  Our 200
attorneys provide assistance across key areas of the law, including climate and energy, cleantech, real
estate, government law and strategies, corporate and securities, finance, bankruptcy and restructuring,
government contracts, litigation, health law, and intellectual property. 
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